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The matter before the Court is the Mtion of Claimnts
Nati onal Union Fire Insurance Conpany of Pittsburgh, PA, et al.
to Disqualify Judge Kay Wbods Pursuant to 28 U. S.C. §8 144 and
8§ 455 (the "Motion to Disqualify"). 1In support of the Motion to
Di squal i fy, National Union Fire |Insurance Conpany of Pittsburgh,
PA ("NUFIC') also filed the Declaration of Mchelle A Levitt
along with 55 pages of documents (the "Levitt Declaration").
NUFI C seeks to disqualify Judge Whods from heari ng any proceedi ng
or contested matter involving NUFIC in the cases of Pittsburgh-

Canfield Corpora-tion, et al., which includes Wheel i ng-Pittsburgh

St eel Corporation ("Wheeling-Pittsburgh") (Case Nunmbers 00-43394
t hrough 00-43402) (collectively, the "Pittsburgh-Canfield
Cases"). The Court held a hearing on the Motion to Disqualify on
Oct ober 26, 2004, and at that tinme took the matter under
advi senment .

The Pittsburgh-Canfield Cases were originally filed in



2000 in the Youngstown Bankruptcy Court when the Honorable
WIlliam T. Bodoh was presiding. Judge Bodoh retired effective
January 4, 2004 and the Pittsburgh-Canfield Cases were
tenporarily assigned to Judge Pat E. Morgenstern-Clarren in
Cl evel and. Wheel i ng-Pittsburgh filed Debtors' Fifth Omwmibus
Objection to Clainms and Request for an Order Disallow ng and
Reclassifying Clains ("Fifth Omibus Objec-tion") on May 30,
2003. \Wheeling-Pittsburgh objected to the clainms filed by NUFIC
in the Fifth Omibus Objection. In response to Wheeling-
Pittsburgh's Fifth Omibus Objection, NUFIC filed a Mdtion
to Conpel and Menorandumof Law in Support of Mdtion of Claimnts
Nati onal Union to Dism ss the Objections toits Clains or, in the
Alternative, to Stay the Objection and Conpel the Debtors to
Arbi-trate the Present Dispute ("Mdtion to Conpel"). The Mtion
to Conpel was filed on March 15, 2004. A hearing on the
continued Fifth Omibus Objection and NUFIC s Mtion to Conpel
was schedul ed for June 10, 2004 before Judge Morgenstern-Cl arren.
On May 13, 2004, by a joint request, that hearing was continued.
Judge Wbods was sworn in on July 7, 2004 and the Pittsburgh-
Canfield Cases were reassigned to her. On August 16, 2004,
counsel for \Wheeling-Pittsburgh filed a Notice of Status
Conf erence regardi ng Vari ous Matters, which noticed, anong ot her
matters, NUFIC s Mdtion to Conpel for a status conference on

Septenber 8, 2004 in Youngst own.



NUFI C, through its counsel M chael Davis of the |aw
firmof Zeichner Ell man & Krause LLP, sent a letter dated August
30, 2004 (the "August 30 Letter") to the Court. The five-page
August 30 Letter strongly suggested that Judge Wods recuse
herself fromthe Wheeling-Pittsburgh/ NUFI C di spute and sai d that
a motion to disqualify would be filed if she did not voluntarily
do so. NUFIC filed a Motion to Continue the status conference
("Motion to Continue") scheduled for Septenmber 8, 2004, which
attached the August 30 Letter.

The Septenber 8, 2004 status conference was conti nued
until October 26, 2004. On or about Septenber 22, 2004, NUFIC
filed the instant Mdtion to Disqualify and the Levitt
Decl aration. On Septenber 30, 2004, Wheeling-Pittsburgh filed a
Response to the Mbtion of NUFIC to Disqualify and stated that it
did not join in NUFIC s Motion to Disqualify.

On October 26, 2004, the Court held a hearing on
NUFIC s Mtion to Disqualify. NUFI C makes the follow ng
argunments in support of its Mdtion to Disqualify:

! Judge Whods | earned facts that are at issue in the

present di spute. Extra-judicial know edge rel ated
to disputed facts requires recusal.

Judge Wods |earned privileged facts under a

common interest privilege with NUFIC. Extr a-
judicial know edge of privileged facts requires
recusal

Judge Woods di sputed NUFIC s right to arbitration,
the key initial disagreenment in the instant
matter. Thus, Judge Wbods has a predisposition
t hat requires recusal



Judge Wbods caused NUFIC to subjectively concl ude

t hat she di sapproved of NUFIC. Such perception of

bi as requires recusal.

NUFIC cites 28 U S.C. 8 455 as the basis for its
assertion that recusal is required to avoid an appearance of
i npropriety. NUFI C also contends that Judge Wods has
denonstrated "personal bias" within the nmeaning of 28 U S.C. 8§
144. These argunents will be addressed separately.

28 U.S.C. § 455 states as follows:

(a) Any justice, judge, or magistrate of the

United States shall disqualify hinmself in any
proceeding in which his inpartiality m ght

reasonably be questioned.

(b) He shall also disqualify hinself in the
foll ow ng circunstances:

(1) Were he has a personal bias or
prejudice concerning a party, or
per sonal know edge of di sput ed
evi denti ary facts concerning t he
proceedi ng[ . ]

Subsections (b)(2), (3), (4) and (5) of 8§ 455 are
clearly not applicable to NUFICs Mtion to Disqualify.
Accordingly, only Subsection (a), which requires recusal in any
proceeding in which a judge's inpartiality m ght reasonably be
questi oned and Sub-section (b)(1), which requires recusal when a
judge has a "personal bias or prejudice concerning a party, or
personal know edge of dis-puted evidentiary facts concerning the

proceedi ng" are at issue.

In the first instance, we wll examne 28 U. S.C.



8§ 455(b)(1). In support of its contention that recusal is
requi red, NUFIC argues that Judge Wods has "personal know edge
of disputed evidentiary facts concerning the proceeding” within
the meaning of 28 U S.C. 8 455(b)(1) because Judge Wbods
"personally negotiated with [NUFIC] on behalf of LTV over a
consi derable period or [sic] time, all of which is recorded in
numerous emmils, notes and letters.” (Mtion to Disqualify, at
10.) NUFIC contends that these comrunications "infornmed Judge
Wbods of facts, practices, circumstances and nethods which can
be expected to be at issue in connection with this dispute if the
di spute is not referred to arbitration. Concerning the threshold
issue of arbitration, Judge Wuods took the view that such
arbitration with [NUFIC] was not appropriate.” (rd.) NUFI C
further contends that Judge Wbods recei ved privil eged i nformation
from NUFIC, which has a bearing on the adjustnment of insured
cl ai ms. Despite these assertions and the documents submtted
with the Levitt Declaration, however, NUFIC fails to establish
how prior negotiations with NUFIC in a dispute involving LTV
St eel provide Judge Whods with extra-judicial facts and know edge

about the dispute NUFI C has with Wheeling-Pittsburgh.! LTV Steel

Iprior to taki ng the bench in July 2004, Judge W.ods was enployed as the
Associate GCeneral Counsel at LTV Steel Conpany, Inc. ("LTV Steel"), which has

been involved in two major bankruptcies. The first LTV Steel bankruptcy was
filed July 17, 1986 in the United States Bankruptcy Court for the Southern
District of New York. That case ended in a confirned Plan of Reorganization

in 1993. LTV Steel filed a second Chapter 11 petition on Decenber 29, 2000 in
the United States Bankruptcy Court for the Northern District of GCiio at
Youngst own. That case continues to be pending as an administratively insol-
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and Wheeling-Pittsburgh are two distinct, non-related entities
that just happen to be in the business of naking steel.
Wheel i ng-Pittsburgh has a confirmed plan of reorganization,
whereas LTV Steel is admnistratively insolvent and |iquidating
t hrough t he Chapter 11 process. On one hand, Wheeling-Pittsburgh
i's an on-going, viable reorganized conpany. On the other hand,
LTV Steel is a non-operating, |iquidating conpany. The insurance
needs, require-nments and obligations of these two entities w |l
necessarily be different and the approach to insured clains is
likely to be vastly different given the divergent needs of an on-
goi ng conpany versus a liquidating company. Sone of the extra-
judicial know edge that NUFIC all eges requires recusal include:

! How NUFI C proposes to handl e insured clainms when
those clains are affected by the automatic stay.

How the automatic stay postpones but does not
elimnate insured clains.

How t oxi ¢ substances affect the estimte of future
clainms values arising fromsteel mlls.

vent, liquidating Chapter |l case. During the course of her enploynent at LTV
Steel, Judge Wods was involved in nany bankruptcy rel ated matters.

NUFIC was LTV Steel's insurer from 1986 until the tine it filed its Chapter 11
petition at the end of 2000. On or about February 5, 2002, NUFIC drew down two
letters of credit totaling approximately $42 MIllion that had been posted by

LTV Steel - one on behalf of The LTV Corporation (the parent corporation of LTV
Steel) and all of its subsidiaries and a separate letter of credit that had
been posted with respect to LTV Steel Mning Conpany. Subsequent to the draw

of the letters of credit, Judge Wods becane involved on the LTV Steel side in
an effort to determine whether NUFIC had a right to retain the entire $42
MIllion drawn or, based upon the anmpbunt of |liability or potential liability
NUFIC faced, a portion of that noney should be returned to the LTV Debtors.
Eventually LTV Steel determined that it could not resolve its issues with NUFIC
short of litigation. Consequently, LTV Steel's outside counsel, Jones Day,
drafted and filed an adversary conpl aint.



! How reserves are tabul ated and predicted.

(Motion to Disqualify, at 5.)

Judge Wbods was actively involved in LTV Steel's first
Chapter 11 bankruptcy in New York. As part of that |ong and
conpli-cated bankruptcy, she dealt with and resolved all of the
pre-petition |lawsuits, which were insured, at that time, by an
i nsurance conpany other than NUFIC. Prior to LTV Steel's second
Chapter 11 filing (and any negotiations with NUFIC), Judge Wods
had sub-stantial know edge of how i nsured cl ai ns are handl ed when
they are affected by the automatic stay and how the automatic
stay "postpones but does not elimnate insured clains." To
suggest that communica-tions with NUFICin the context of the LTV
St eel dispute somehow gave rise to extra-judicial "facts" about
t hese subjects that would inpact the NUFIC/ Wheeling-Pittsburgh
di spute is absurd. Every bankruptcy judge knows that the
automatic stay does not elimnate an insured claim but nerely
acts as a stay of those proceedings until the stay is nodified or
lifted. The issue of toxic substances affecting the "estimte of
future clains values arising fromsteel mlls" al so does not give

rise to extra-judicial facts since the nature and anount of any

exposure to alleged toxic substances will be fact specific and
the estimate relating to "future” claims will necessarily not
only be case specific, but will be different when dealing with a

reorgani zed, on-going viable entity versus a shut-down, non-



operating, |iquidating conpany. Last, to the extent there may
have been communi cati ons about how reserves are tabul ated and
predi cted, those reserves are also fact specific and will be
different according to the nunber and nature of the pending pre-
petition | awsuits. Judge Whods has no know edge about the nunber
or nature of the | awsuits pendi ng agai nst t he Wheel i ng- Pi ttsburgh
estate. Any "facts" within her know edge deal with an entirely
different dispute, i.e., the dispute between LTV Steel (an
unrelated third party) and NUFIC. Those facts are case specific
regarding the lawsuits filed against the LTV entities and the
prograns of insur-ance that LTV had with NUFIC, they have no
bearing on the programnms of insurance between NUFI C and Wheel i ng-
Pittsburgh and the |awsuits pending against the Wheeling-
Pittsburgh estate.

NUFI C al so cl ai ns t hat Judge Whods nust be disqualified
because she | earned information subject to the common interest
privilege held by NUFIC and LTV Steel. Again, NUFIC fails to
explain how a common interest privilege between LTV Steel and
NUFIC results in "personal know edge of disputed evidentiary
facts concerning the proceeding."” The common interest privilege
is jointly held by LTV and NUFIC (which cannot be waived by
either M. Davis or Judge Whods) and is not in any way inplicated
in the matter currently before the Court. The privilege relates

to those third-party lawsuits against the LTV entities and LTV' s



and NUFIC s joint defense of such |awsuits. Al t hough it is
i kely that NUFI C and Wheel i ng- Pi ttsburgh may al so share a conmon
interest privilege, such privilege, to the extent it may exist,
relates to the defense of the |awsuits insured by NUFIC and
pendi ng agai nst the Wheeling-Pittsburgh estate. Judge Wods has
no extra-judicial facts about any | awsuits (i nsured or otherw se)
pendi ng against the Weeling-Pittsburgh estate. Mor eover ,
al t hough NUFI C asserted in its Mdtion to Disqualify that Judge
Wbods had participated in events that may require her to testify
in the arbitration of the dispute between LTV Steel and NUFI C,
NUFI C has since withdrawn the factual basis for that assertion.
(NUFI C s Proposed Suppl enmental Menorandum Concer ni ng t he Mti on,
at 1-2.)

Subsection 455(b)(1) requires a judge to disqualify
her-self "[where [s]he has a personal bias or prejudice
concerning a party, or personal know edge of di sputed evidentiary
facts concern-ing the proceeding." The standard for determ ning
di squalification is "whether a reasonable person would be
convinced the judge was biased."” Brokaw v. Mercer County, 235
F.3d 1000, 1025 (7th Cir. 2000) (concluding that a reasonable
person woul d not be convinced of bias based solely on judicial
rulings, which didn't denonstrate evidence of "personal aninosity
or malice,"” and thus recusal wasn't required under 8 455(b)(1);

al so holding recusal not required under 8 144 using identica



analysis). 1In Easley v. University of M chigan Board of Regents,
906 F.2d 1143 (6th Cir. 1990), the Sixth Circuit rejected the
contention that know edge gai ned by the judge while serving on a
| aw school's "commttee of visitors” required him to recuse
hi msel f froma discrimnation suit against the | aw school because
the judge's position did not give himknow edge of the events at
issue in the litigation. |In the instant case, any negoti ations
wi th NUFI C about the LTV Steel dispute did not and coul d not have
given rise to know edge of the events, circunstances and/or facts
at issue in the dispute before the Court.

Accordingly, recusal is not required under 28 U S. C
§ 455(b)(1).

The next rel evant Subsection is 455(a), which requires
recusal of any proceeding in which the judge's inpartiality m ght
reasonably be questioned. Every circuit has adopted sonme version
of the "reasonable person" standard. For the Sixth Circuit
adoption, see United States v. Nelson, 922 F.2d 311, 319 (6th
Cir. 1990).

In support of the contention that the inpartiality of
Judge Wbods m ght reasonably be questi oned, NUFIC postul ates t hat
because she disputed NUFIC s right to arbitration in the LTV
Steel dispute, she thus has a predisposition that requires
recusal. How-ever, LTV Steel originally opposed arbitration, but

has subsequently voluntarily agreed to arbitrate its dispute. It
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i's not reasonabl e to suggest that the inpartiality of Judge Wods
can be questioned on the basis that her former client took a
position adversarial to NUFIC that it |later reversed. I n
addition, LTV Steel was repre-sented in that adversary proceedi ng
by outside counsel rather than by Judge Wods.

NUFI C s second argunment for recusal is al nost identical
to its argument under 28 U.S.C. § 455(a), but is based on 28
U S.C. 8§ 144, which states:

Whenever a party to any proceeding in a
district court mkes and files a tinely
suffi-cient affidavit that the judge before
whom the matter is pending has a personal
bi as or prejudice either against himor in
favor of any adverse party, such judge shal
proceed no further therein, but another judge
shall be assigned to hear such proceeding.

The affidavit shall state the facts and
the reasons for the belief that bias or
preju-dice exists, and shall be filed not
|l ess than ten days before the beginning of
the term at which the proceeding is to be
heard, or good cause shall be shown for
failuretofile it within such tine. A party
may file only one such affidavit in any case.
It shall be acconpanied by a certificate of
counsel of record stating that it is made in
good faith.

Unli ke 8 455(a), which can be brought by notion, but

which also requires judges to recuse sua sponte where

appropriate, 8 144 is triggered only by the subm ssion of an

affidavit and notion for recusal. See United States v. Sammpns,

918 F. 2d 592, 598 (6th Cir. 1990). It does not follow, however,

that a 8 144 affidavit will always suffice to effect a transfer
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of the case to another judge. "[CJourts have responded to the
draconi an procedure — automatic transfer based solely on one
side's affidavit - by insisting on a firm showing in the
affidavit that the judge does have a personal bias or prejudice

toward a party . In re Martinez-Catala, 129 F.3d 213, 218

(1st Cir. 1997). See also, United States v. Sykes, 7 F.3d 1331,
1339 (7th Cir. 1993) ("[T]he facts averred nust be sufficiently
definite and particul ar to convince a reasonabl e person that bias
exi sts; si npl e concl usi ons, opi ni ons, or runors are
insufficient.”) and United States v. Al abama, 828 F.2d 1532, 1540
(11th Cir. 1987), cert denied, 487 U S. 1210 (1988) (Allegations
in affidavit must be material and stated with particularity and
be such that they would convince a reasonabl e person that a bias
exi sts.).

Al t hough NUFI C has submtted the Levitt Declaration, it
contains only two (of 25 total) paragraphs relating to the
al | eged bi as. NUFI C subjectively concludes that Judge Wbods
"di sapproves" of it, but does not present any facts from which a
reasonabl e person coul d concl ude that there is "di sapproval," | et
al one bias or prejudice against NUFIC As the Sixth Circuit
stated in General Aviation, Inc. v. Cessna Aircraft Co., 915 F. 2d
1038, 1043 (6th Cir. 1990):

Under 8 144 a judge nust recuse hinself if

one of the parties alleges facts which a

reasonable person would believe would
i ndicate a judge has a personal bias agai nst

12



the nmoving party. (Citation omtted.)

"[ C] oncl usi ons, runors, beliefs, and opinions

are not sufficient to form a basis for

di squalification.™ H nman v. Rogers, 831

F.2d 937, 939 (10th Cir. 1987).
NUFIC s choice of the word "disapprove" is not the sane as
personal bias or prejudice. Only paragraph 24 of the Levitt
Decl aration contains any factual allegations to support the
subj ective conclu-sion of disapproval. One of the bases for

NUFIC s view is a comment that NUFIC inplies Judge Wods made
(i.e., that NUFIC "grabbed" the $42 MIllion), but which
Ms. Levitt and NUFI C acknowl edge was made in a comruni cation to
whi ch she was only copied. NUFI C s Proposed Suppl enental
Menmor andum at 2, acknow edges that LTV Steel's outside counsel
made the remark, but argues that because the e-mail referred to

"our side,"” the comment can be inferred to be the collective view
of LTV Steel and, thus, attributed to Judge Wods. None of the
factual recitations indicate any bias on the part of Judge Whods.
NUFI C has acknow edged in its Proposed Suppl emental Menorandum
that the Levitt Declaration is factually incorrect in the
assertion that Judge Wods had negotiated NUFIC s draw of the
letters of credit.

Using a reasonable person standard, recusal is not

requi red under 28 U.S.C. § 455(a) or 28 U. S.C. § 144.

Al t hough recusal may not be required, the Court still

has the discretion to recuse. The Sixth Circuit (along with the
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First, Fifth, Tenth and Eleventh Circuits) has said that close
gquestions should be decided in favor of recusal. See United
States v. Dandy, 998 F.2d 1344, 1349 (6th Cir. 1993). In order
tomnimze liti-gation, including appeal s that nay be engendered
as aresult of NUFIC s Motion to Disqualify, and to preserve the
assets of the estate, Judge Wbods wi Il | exercise her discretionin

favor of recusal in this instance.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY

JUDGE
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CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing

placed in the United States Miil this day of

2004, addressed to:

M CHAEL E. WLES, ESQ , Debevoise & Plinpton,
875 Third Avenue, New York, NY 10022.

JAMES M LAWNI CZAK, ESQ, Calfee, Halter &
Giswld LLP, 1400 McDonald I nvestnent
Center, 800 Superior Avenue, Cleveland, OH
44114.

MCHAEL S. DAVIS, ESQ, Zeichner ElIImn
& Krause LLP, 575 Lexi ngton Avenue, New York,
NY 10022.

ANDREW J. DORMAN, ESQ., Janik & Dorman,
L.L.P., 9200 South Hills Boulevard, Suite
300, Cleveland, OH 44147.

SAUL ElI SEN, United States Trustee, BP Anerica
Bui |l di ng, 200 Public Square, 20th Floor,
Suite 3300, Cleveland, OH 44114.

JOANNA M ARMSTRONG
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Decenber,



